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__ DISTRICT OF

z:;i:;ds of the Wild Swan, INC. MONTANA

Vs, JUDGMENT IN A CIVIL CASE

. U.5. Ebvirommental Protection . _

Agency, Carol Browner, Admwinistrator, ' o

Jack McGraw, Reglon " VITI:EPA Administrator,
. and : *

State of Montana, ex rel. CASE NUMBER: CV 97"‘?‘5'_1?'])%

Dept. of Envirommental Quality, Montana ‘ :

Wood Prod. Assm, Mt. Stockgrowers Assn & Mt. Farm Bureau Fed.,

[0 Jury Verdict. This actian came befora the Court for a trial by jury, Theissues have been tried and the jury has renderad
its verdict. ' v '

o

& Declsion by Court. This action came to trial or hearing befars the Court.  The lssues have been tried or heard and a
decision has been rendered.

T IS ORDERED AND ADJUDGED

1. By 5/5/07, the USEPA shall approve or establish T™DLs for WQLSs identified om
Montana's 1996 list submitted under section 303 (d) of the Clean Water Act.
2. The EPA, working in conjunction with the State of Montana, shall develop and
adopt a schedule which will result in the development of all necessary TMDLs
for each of the sites om Momtana's 1996 1list by 5/5/07. Development of the
schedule shall be completed by 11/1/00 and shall comstitute a final agency action.
3. The TMDLs approved or established by the EPA shall comply with all statutory &
regulatory requirements of 303(d) of the Clean Water Act and of 40 CFR part 130.
4. In accordance with 33 USC 1313 (d}(1)(C), the State of Montama shall be given the
- opportunity to prioritize among the sites on the 1996 list and to develop TMDLs
for EPA approval. Within 30 days of Montana's submission of any TMDL, the EPA
shall approve or disapprove the TMDL. If the EPA disapproves a TMDL, it shall
establish an appropriate TMDL within 30 days of its disapproval.
5. The EPA's fallure to meet any milestone of the established schedule shail
constitute a final agency action. . '
6. Until all necessary TMDLs are established for a particular WQLS, neither the EPA
‘nor the State of Montana shall issue any new permits or increase permitted
discharge for any permittee under the Natiomal Pollutant Discharge Elimipation
System permitting program or under the Montana Pollutant Discharge Elimination
System permitting program. . ‘ _ _
7. This case is REMANDED to the Environmental Protection Agency for further ‘
- proteedings consistent with the Opinion and Order of 6/21/00 and :i.ts amendment
as specified in the attached Order of 9/21/00. Amended Judgment is hereby entered.

o 2 1 2000 _ LG ALEKSICH, JR.
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MISSOULA DIVISION o

FRIENDS OF THE WILD SWAN, INC.
ALLIANCE FOR THE WILD

ROCKIES INC., ECOLOGY CENTER, INC.
AMERTICAN WILDLANDS INC.

MONTANA ENVIRONMENTAL
INFORMATION CENTER INC.,
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U. 5. ENVIRONMENTAL )
PROTECTION AGENCY, )
Carol Browner, Administrator, )
Jack McGraw, Region VIII )
EPA Administrator, )
)

)

)
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)

)

)

)

)

)

)

)

)

Defendants.
and

STATE OF MONTANAZA, ex rel.
DEPARTMENT OF ENVIRONMENTAI QUALTITY
MONTANA WOOD PRODUCTS ASSOCIATION,
MONTANA STOCKGROWERS ASSOCIATION,

and MONTANA FARM BUREAU FEDERATION

I

!

Intervenocrs.

Pursuant to Fed. R. Civ. P. 5%(e}), Plaintiffs, Defendants,
and Intervenors each move to amend the Order and Judgment of June
21, 2000. The amendﬁents proposed by Defendants and Intervenors
would change the substance of the Court’s Order so they are
denied. The amendment proposed by Plaintiff élarifies the Order

and Judgment. It is granted.




Plaintiffs’ Motion to Amend

Plaintiffs ask the Court to revise 9 6 of the Order, which

prohibits the EPA from issuing new permits or increasing permitted

discharges “[ulntil all necessary TMDLs are established for a

particular WQLS.” Plaintiffs explain that the EPA delegated its

authority to issue such permits to the State of Montana, so that
the EPA no longer has the authority to issue, revise, or withhold
permits.

The EPA, the State, and the Intervenors object that a
prohibition against the Staters issuance of permits conflicts with
state law and is not grounded in federal law.

Strictly speaking, no amendment is ﬁecessary. The EPA is

ultimately responSible fer &eﬁeloping eii.hecessary TMDLs"for each
WQLS by May 5, 2007. Even if the State of Montana issues more
permits, the EPA’'sm duty is not changed. It will still have to
develop the necessary TMDLs. If Montana contemplates or issues
permits that undermine water quality standards, the Clean Water
Act imposes a responsibility on the EPA to take appropriate
action. gSee, e.g., 33 U.S.C. § 1342(c)(3); 40 C.F.R. § 123.44(c).

However, the proposed amendment clarifies that current
conditions are to be held constant, so far as possible, while
TMDLs are being developed. The Order explicitly permits the State
of Montana to prioritize among WQLSs for TMDL development. See
Order of June 21, 2000, at § 4. Where a pollutant discharge

permit is under consideration, the State may choose to make TMDL

development for that WQLS a higher priority. Finally, the State’s
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discretion is not undermined by requiring it to develop TMDLs that

were due at least two years ago before it issues new or revised

permits in the future.

Defendant EPA’gs and Intervenors’ Motions to Amend

The EPA proposes that the Court qualify its requirement that ) ‘
the =mpa develop TMDLS for all WQLSs by May 5, 2007, by adding the
- phrase “unless such WQLSs are removed from the list.” fThe i
Intervenors make essentially the same argument. The proposed
amendment would permit the EPA and/or the State of Montaﬁa to
delete WQLSs from Montana'’'s 1996 § 303{d) list and, thus, from the
list of waterbodies for which TMDLs must be formulated by 2007.
mm-k_um%m_u_m__ThehEEAwarguesmthatmthemproposedﬂamendmentmwouldmﬁbringmthawﬁ_;Mqmmwn
Court’s Order in line with state and federal law.” EPA’'s Brief in
Support of Motion to Amend at 2, ¥ F. Mont. Code Anm. § 75-5-
703(3) sets a deadline of May 5, 2007, for development of TMDLs
for each WQLS on Montana'’s 1996 list. The Court adopted this
deadline as its own. The statute, however, also exempts from the
deadline fof TMDL development any WQLSs that are added to or
deleted from the 1996 iist.
The EPA and the Intervenors also argue that, if the Court
does not permit some WOLSs to be removed from the 1996 list in

accordance with state and federal law, then WQLSs that are

identified in the future may go without TMDLs because resources
will be consumed by fulfillment of the Court's Order.

The imperative of the Clean Water Act is to identify




waterbodies of limited quality and to develop a calculation of the
amount and type of pollutants that the waterbody can accoﬁmodate
while maintaining ambient water quality standards. Such
development is to take place in a-progressive fashion, so that the
most compromised waters would be treated first, and less

compromised waters would be treated later. See Order of November

4, 2000, at 5 (describing statutory scheme), Prompt developmént
of TMDLs for identified WQLSs is central to the purposes of the
Actl

- Nothing in the Court’s Order ameliorates these imperatives;
they rgmain in effect for WQLSs that have not yét been identified.
Similarly, nothing in the Court’s Order detracts from the State's
discretion to prioritize among WOLSs, except that all TMDLs for
WQLSs identified in 1996 must be developed by May 5, 2007. 1In

other words, the Court’s Order, which is designed to remedy a past

violaﬁiont_aoes ﬁotIexcuééwgﬁémﬁgxwagwéﬂémggagé from the dufy to
promptly develop T™DLs for WQLSs identified in ;he future.
Consequently, there is no principled reason to excuse the duty to
develop TMDLs for each WQOLS on the 1996 list. The Court’s Order
requires that the Clean Water Act be honored so far as possible
after twenty years of neglect.

Moreover, the Court’'s Order also emphasized that the State'’'s
and the EPA’'s discretion should be honored so far as possible.
This was the reason for the Court’s adoption of the deadline
established by Mont. Code Ann. § 75-5-703{3) and for its explicit

provision for the State of Montana to prioritize among the WQLSs.
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The Court'sg authority to order gz remedy is not limited by statute.

As a practical matter,

then the EpPA’'g responsibility under the Order will not be clear

until May 4, 2007. The 1996 list imposes clear and definite

duties. The amendment proposed by Defendants and ‘Intervenors

would circumvent the specific problem that is being addressed: the

EPA’s and the State’s failure timely to develop T™DLs for WOLSs.

The proposed amendment is rejected.

Accordingly, IT IS HEREBY ORDERED that Plaintiffs’ motion to
amend (dkt # 154) is GRANTED. The Order and Judgment of June 21,

2000, are amended. Page 10, 9 6, of the Order of June 21, 2000,

shall read as follows:

6. Until all necessary TMDLs are established for a
‘particular WOLS, neither the EPA nor the State of
Montana shall issue any new permits or increase

National Pollutant Discharge Elimination System
permitting program or under the Montana Pollutant
Discharge Elimination System permitting program.

Page 1, 1 6, of the Judgment of June 21, 2000, shall read as

follows:

6. Until all necessary TMDLs are established for a
particular WQLS, neither the EPA nor the State of
Montana shall issue any new permits or increase
permitted discharge for any permittee under the
National Pollutant Discharge Elimination System
permitting program or under the Montana Pollutant
Discharge Elimination System permitting program.

1T IS FURTHER ORDERED that Defendants’ (dkt # 155) and

if WQLSsAcan be removed from the list,




Intervenors’ (dkt ## 156, 157)

DATED this 20th day of September, 2000.

motions to amend are DENTED.

e~
DONALD W.

LOY
UNITED ST S DISTRICT JUDGE
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